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IN THE 


United States Court of Appeals 

District op Columbia 


No. 9975 


VIRGINIA M. LEWIS, Administratrix of the Estate of 
Bernard Melvin Lewis, deceased, Appellant, 


v. 


RECONSTRUCTION FINANCE CORPORATION, 
Successor to Defense Plant Corporation, Appellee. 


Appeal from Judgment of United States District Court for 

the District of Columbia. 


JURISDICTIONAL STATEMENT. 

This action was filed on October 24, 1946, in the District 
Court of the United States for the District of Columbia for 
damages for wrongful death caused on December 7, 1944, 
by the alleged negligence of Defense Plant Corporation, to 
which Corporation the Defendant is the successor. The 
action is based upon the Wrongful Death Act of Nebraska 
(Appellant’s App. 4). The District Court has entered 
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judgment for the Defendant on the ground that this action 
is barred by the one-year period fixed in the Wrongful 
Death Act of the District of Columbia for the commencing 
of actions created by that District Act. The jurisdiction 
of this Court is based upon the Acts of Feb. 9,1893, 27 Stat. 
435, C. 74, Sec. 7; March 3,1901, 31 Stat. 1225, C. 854, Sec. 
226; and March 3, 1921, 41 Stat. 1312, C. 125, Sec. 12. 

Statement of Case. 

The only facts material to a consideration of this case 
are: 

(1) the death of Appellant’s husband, upon which her 
action is based, occurred on December 7, 1944, in 
Omaha, Nebraska, from injuries in an airplane 
crash at the Omaha Airport; 

(2) the death was caused by the alleged negligence of 
the Defense Plant Corporation to which Appellee is 
successor; 

(3) the State of Nebraska had a Wrongful Death Act in 
effect at the time of said death creating a right of 
action for such death enforceable under the provi¬ 
sions of said Act within a period of two years 
thereof; and 

(4) this Action was commenced October 24, 1946, in the 
United States District Court for the District of 
Columbia. (Appellant’s App. 2.) 

TEXTS OF THE STATUTES INVOLVED. 

A. District of Columbia Wrongful Death Act. 

D. C. Code, Title 16, Section 1201. 

“Whenever by an injury done or happening within 
the limits of the District of Columbia the death of a 
person shall be caused by the wrongful act, neglect, or 
default of any person or corporation, and the act, 
neglect, or default is such as would, if death had not 
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ensued, have entitled the party injured, or if the person 
injured be a married woman, have entitled her husband, 
either separately or by joining with the wife, to main¬ 
tain an action and recover damages, the person who or 
corporation which would have been liable if death had 
not ensued shall be liable to an action for damages for 
such death, notwithstanding the death of the person 
injured, even though the death shall have been caused 
under circumstances which constitute a felony; and 
such damages shall be assessed with reference to the 
injury resulting from such act, neglect, or default 
causing such death, to the widow and next of kin of 
such deceased person: Provided, That in no case shall 
the recovery under this title exceed the sum of ten 
thousand dollars: And provided further, That no action 
shall be maintained under sections 16-1201 to 16-1203 
in any case when the party injured by such wrongful 
act, neglect, or default has recovered damages therefor 
during the life of such party/* 

D. C. Code, Title 16, Section 1202. 

“ Every such action shall be brought by and in the 
name of the personal representative of such deceased 
person, and within one year after the death of the 
party injured/’ 

D. C. Code, Title 16, Section 1203. 

‘‘The damages recovered in such action shall not be 
appropriated to the payment of the debts or liabilities 
of such deceased person, but shall inure to the benefit 
of his or her family and be distributed according to 
the provisions of the statute of distribution in force 
in the said District of Columbia/* 

B. Nebraska Wrongful Death Act 

Rev. Stat. Neb. 1943, Section 30-809. 

“Whenever the death of a person shall be caused by 
the wrongful act, neglect or default, of any person, 
company or corporation, and the act, neglect or default 
is such as would, if death had not ensued, have entitled 
the party injured to maintain an action and recover 


4 


damages in respect thereof, then, and in every snch 
case, the person who, or company or corporation which 
would have been liable if death had not ensued, shall 
be liable to an action for damages, notwithstanding the 
death of the person injured, and although the death 
shall have been caused under such circumstances as 
amount in law to felony / f 

Rev. Stat. Neb. 1943, Section 30-810. 

“Every such action, as described in Section 30-809, 
shall be commenced within two years after the death 
of such person. It shall be brought by and in the name 
of his personal representative, for the exclusive bene¬ 
fit of the widow or widower and next of kin. The 
verdict or judgment should be for the amount of dam¬ 
ages which the persons in whose behalf the action is 
brought have sustained, and the avails thereof shall 
be paid to and distributed among such persons in the 
same proportions as the personal property of an intes¬ 
tate under the inheritance laws. A personal repre¬ 
sentative shall not compromise or settle a claim for 
damages hereunder until the Court by which he was 
appointed shall first have consented to and approved 
the terms thereof; and the amount so received in settle¬ 
ment, or recovered by judgment, shall be reported to 
and paid into such Court for distribution, subject to 
1 the order of such Court, to the persons entitled thereto; 
PROVIDED, such amount shall not be subject to any 
claim against the estate of such decedent.” 

STATEMENT OF POINTS. 

I. The District Court committed error in holding that the 
one year period in § 16-1202 of the District of Columbia 
Code applicable to deaths caused “by an injury done or 
happening within the limits of the District of Columbia” 
governs the time within which this action must be brought 
in the District of Columbia for damages for wrongful death 
occurring in the State of Nebraska from injuries occurring 
in the State of Nebraska. 
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A. The District of Columbia and the Nebraska Death 
Acts are limited to death from injuries occurring in 
their respective jurisdictions. 

B. The two year period provided in the Nebraska 
Wrongful Death Act governs this action. 

II. The District Court committed error in granting the 
Appellee’s motion for judgment on the pleadings. 

SUMMARY OF ARGUMENT. 

The District Court committed error in holding that the 
one-year period for the bringing of an action based upon 
the District of Columbia Wrongful Death Act applied to 
and bars this action which has as its basis a death in 
Nebraska from injuries occurring in Nebraska for which 
death the Nebraska Act allows two years to bring suit. The 
sole question before the Court is whether the period fixed 
in the District Act or the period fixed in the Nebraska Act 
governs this action. 

The District Death Act by its own terms is expressly 
limited in its first section to the creation of “an action” for 
wrongful death from ‘‘an injury done or happening within 
the limits of the District of Columbia”. The Second Sec¬ 
tion of that Act provides for a one-year period for the 
bringing of “such action” for wrongful death as is created 
in the First Section. That this interpretation is correct 
is clear from the very language of the Act as the language 
“such action” cannot stand alone in the Second Section 
without reference back to the First Section. The legislative 
history of the Act emphasizes this construction as it shows 
that the Congress inserted the words “by injury done or 
happening” to make certain that its intent that the Act 
cover aU deaths from injuries inflicted in the District of 
Columbia be clearly understood. 

This Court has held that the word “such” in the Second 
Section of the District of Columbia Death Act specifically 
and logically refers to the “action” created by the First 
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Section. This Court has further affirmed, on other grounds, 
a District Court decision on all fours with the instant case 
which reached an exact contrary result to that of the 
District Court in the instant case. In other cases this Court 
has held that where a statute (like the Nebraska Act which 
is the basis of Appellants action herein) creates a right 
unknown to the common law and the same statute (or a 
different statute) prescribes a period within which the right 
may be enforced, the period is a part of the right and the 
period so provided will govern in an action based upon such 
statute in this jurisdiction. The period is annexed to and 
an integral and substantive part of the right. The Supreme 
Court of the United States, five United States Circuit 
Courts of Appeal, the United States District Courts and a 
majority of the State Courts are in accord on this rule of 
law. The few State court decisions which might be classified 
as contra to the general rule are explainable on local and 
peculiar statutes or interpretations thereof. 

ARGUMENT. 

L The District Court Committed Error in Holding That 
the One Tear Limitation in § 16-1202 of the District of 
Columbia Code Applicable to Deaths Caused “by an 
Injury Done or Happening within the Limits of the 
District of Columbia” Governs the Time within which 
This Action Must be Brought in the District of Co- 
1 lumbia for Damages for Wrongful Death Occurring in 
1 the State of Nebraska from Injuries Occurring in the 
State of Nebraska. 

A. The District of Columbia and the Nebraska Death 
Acts are limited to deaths from injuries occurring in their 
respective jurisdictions. 

The District of Columbia Wrongful Death Act by its very 
terms is limited to creation of “an action” for wrongful 
death from “an injury done or happening within the limits 
of the District of Columbia”. When the Second Section 
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of that Act provides that “Every such action shall be 
brought . . . within one year after the death of the party 
injured” (italics supplied), it could only have refer¬ 
ence to the cause of action created by the First Section for 
wrongful death from “an injury done or happening within 
the limits of the District of Columbia”. This was the hold¬ 
ing of the only District case to consider this question, 
Weaver v. Baltimore and Ohio Railroad Co., 21 D. C. 499 
(1893), [affirmed on other grounds 3 App. D. C. 436 (1894)] 
where it was said by the District Court: 

“It is to be noticed that this law applies only to 
deaths caused in the District of Columbia, and there¬ 
fore is not applicable to the injury for which this suit 
is brought” (a death in West Virginia). 

The Nebraska statute by its very terms is limited to 
causes of action arising thereunder as the Second Section 
of that Act specifically refers to the cause of action created 
by the First Section thereof. 

This District of Columbia Act was approved on February 
17, 1885 (23 Stat. 307). In the 1901 Code of the District, 
the Congress then reenacted this Act with only one, seem¬ 
ingly inadvertent, amendment (31 Stat. 1394, approved 
March 3, 1901). The word “such” in the Second Section 
was omitted. This omission was corrected by the Congress 
(32 Stat. 543, approved June 30, 1902). Upon this legis¬ 
lative history, as well as the language itself, “Every such 
action” can only mean the “action” created in the First 
Section of the Act to sue for death arising from “... injury 
done or happening within the limits of the District of 
Columbia”. 

This Court held in Harris v. Embry, 70 App. D. C. 232, 
105 F. 2d 111 that when the Second Section says, “Every 
such action” it means the action created in Section One 
and, therefore, the personal representative of the deceased 
must bring the “action” thus created in Section One. 
Under the same reasoning, the same language of “Every 
such action” which also precedes “shall be brought . . . 
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within one year after the death of the party injured’* can 
only have reference to the right of “action” created in 
Section One. 

When the Bill which became the District of Columbia 
Wrongful Death Act was under consideration by the Con¬ 
gress, Senator Sherman of Ohio inserted the words “by an 
injury done or happening” (16 Cong. Rec. 982, Jan. 24, 
1885) to emphasize that the Act was to cover all deaths 
from injuries done or happening in the District of Colum¬ 
bia. To interpret the Act as applying to a death in 
Nebraska from injuries occurring in Nebraska would cer¬ 
tainly be contrary to this Congressional intent. 

Since the Weaver case had been decided in 1893 prior to 
the writing of the Code of 1901, and no change was made 
in the Wrongful Death Act as incorporated in that Code 
it can reasonably be concluded that by reenactment of the 
Act without amendment, the Congress adopted the judicial 
interpretation of the Weaver case, as the Congress could 
have changed the law if that case did not accurately reflect 
its -taews. See Coming Glass Works v. Robertson, 62 App. 
D. C. 130, 65 F. 2d 476 (1933), Cert. Den. 290 U. S. 645, 
54 Sup. Ct. 63, 78 L. ed. 559 (1933); Central Paper Co. v. 
Southwick, 56 F. 2d 593 (C. C. A. 6th 1932) and Cashman 
v. Hedberg, 215 Minn. 463,10 N. W. 2d 388 (1943). 

B. The two year period provided in the Nebraska 
Wrongful Death Act governs this action. 

The Appellant believes that the foregoing analysis of 
the District of Columbia Wrongful Death Act demonstrates 
that it is intended to apply only to deaths caused by 
“injury done or happening within the limits of the District 
of Columbia”, and that the Nebraska Act is likewise 
limited to deaths from injuries occurring in Nebraska. 
Because of the decision of the District Court herein, how¬ 
ever, Appellant believes that this Court will want a com¬ 
plete analysis of the case law on this subject, and Appellant 
has arranged the cases under five subsections (1) District 
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of Columbia cases, (2) United States Supreme Court cases, 
(3) United States Circuit Court of Appeals cases, (4) 
United States District Court cases, and (5) State Court 
cases. 

These cases hold that where a statute creates a right of 
action unknown to the common law and in the same statute 
there is provided a period of time within which the right 
must be exercised, this period is a part of the right and 
will govern in any jurisdiction where suit is brought to 
enforce this right. 

(1) District of Columbia Cases 

The Weaver case, supra, was an action brought in the 
District of Columbia for a wrongful death occurring in 
West Virginia based upon a West Virginia statute allowing 
two years within which to bring suit. The action was 
brought more than a year after the death and the defense 
claimed it was barred by the one year limitation on actions 
brought under the District of Columbia Wrongful Death 
Act. The Supreme Court held that the District Act 
“. . . does not apply to cases that have originated outside 
of the District” and that the West Virginia statute’s two 
year period applied. This Court in affirming the decision 
on other grounds seems concerned about procedural prob¬ 
lems as the case had previously been appealed to and 
affirmed by the Supreme Court’s General Term, but it seems 
a fair conclusion that the Court would not have reached the 
other questions in the case without passing upon the juris¬ 
dictional question thus presented. 

In Moram, v. Harrison, 67 App. D. C. 237, 91 F. 2d 310 
(1937), Cert. Den. 302 U. S. 740, 58 Sup. Ct. 139, 82 L. ed. 
572 (1937), this Court considered whether a bank stock¬ 
holder’s liabilities were governed by a period of time pro¬ 
vided in the statutes of Arizona, which created the stock¬ 
holder’s liabilities or by the period fixed in the statute of 
the District of Columbia. In holding that the Arizona 
statute governed that case, this Court said in part: 
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.. where the statute of the state of incorporation 
creates liability it may declare the purpose of its cre¬ 
ation and fix the duration of its existence; and all par¬ 
ties interested in the right so created will be bound by 
the limitations attached. And this is true because of 
the fact that the individual liability of stockholders 
created by state laws arises wholly out of the law cre¬ 
ating it. It does not exist at common law, and the 
statute which creates it may fix and limit the liability 
which it has created or it may attach conditions to the 
exercise of the right. If one of these conditions be a 
limitation of time, it is binding outside of as well as 
within the state of incorporation. It will hardly be 
questioned that this is true if the statute—in this case 
the Constitution—which creates the liability at the 
same time creates the limitation, for in such a case 
obviously the limitation is one upon the right. 

“. . . And hence we may affirm another proposition 
which the authorities establish: If by the law of the 
state which has created a right of action, it is made a 
condition of the right that it shall expire after a certain 
period of limitation has elapsed, no action begun after 
! the period has elapsed can be maintained in any juris- 
! diction. Here the only right which the laws of Arizona 
gave to creditors of this insolvent hank was a three- 
year right; and when the three years passed, not the 
remedy alone, hut the right itself was gone, whether the 
right is sought to he enforced in Arizona or elsewhere. 
This is the rule supported by reason, and, as the Su¬ 
preme Court said in Fourth National Bank v. Franck- 
lyn, supra, to hold otherwise would be to subject the 
1 stockholders out of the state to a greater burden than 
those within the state.’’ (Italics supplied.) 

This Court relied upon the The Harrisburg, infra, page 
12, and Davis v. Mills, infra , page 13, where the Su¬ 
preme Court of the United States reached similar decisions 
in cases involving death acts and director’s statutory lia¬ 
bilities, respectively. 

In Yowng v. Hoage, 67 App. D. C. 150, 90 F. 2d 395 
(1937), an action to recover workmen’s compensation for 
death was held barred when not filed within the one-year 
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period required by the District statute. This Court said in 
part: 

“. . . It is enough to say, we think, that the rule is 
established that, where a statute gives a right of the 
character in question—a right unknown to the common 
law—and limits the time within which an action shall 
be brought to assert it, the limitation defines and con¬ 
trols the right. ’ ’ 

In Morrison v. Baltimore and Ohio R. Co., 40 App. D. C. 
391 (1913), an action for personal injuries under the Em¬ 
ployer’s Liability Act of 1906, this Court said in part: 

“The Act in question creates a liability where none 
existed, and takes away defenses formerly available. 
Coupled with this enlargement of the liability of com¬ 
mon carriers is the limitation that no action shall be 
maintained under the Act ‘unless commenced within 
one year from the time the cause of action accrued’. 
The ordinary statute of limitations confers upon a 
defendant the privilege of interposing a definite limi¬ 
tation of time as a bar to the enforcement of a liability 
existing independently of the statute defining the limi¬ 
tation. Such statutes, therefore, are merely limitations 
of the remedy. Statutes like the present are more. 
They create a right of action conditioned upon its en¬ 
forcement within the prescribed period. The legisla¬ 
ture, having the power to create the right, may affix the 
conditions under which it is to be enforced, and a com¬ 
pliance with those conditions is essential. ‘The time 
within which the suit must be brought operates as a 
limitation of the liability itself as created, and not of 
the remedy alone. It is a condition attached to the 
right to sue at all. . . . Time has been made of the 
essence of the right, and the right is lost if the time is 
disregarded. The liability and the remedy are created 
by the same statutes, and the limitations of the remedy 
are therefore to be treated as limitations of the right.’ 
The Harrisburg, 119 U. S. 214, 30 L. ed. 362, 7 Sup. Ct. 
Rep. 140. See also Walsh v. Mayer, 111 TJ. S. 37, 28 
L. ed. 340, 4 Sup. Ct. Rep. 260. It is therefore 
necessary for one seeking to enforce a right under such 
a statute to state a case within it, and time is of the 
essence of the right.” 
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The law of the District of Columbia as set forth in the 
Weaver, Moran and Morrison cases is certainly in accord 
with the general rule of law stated at the outset of this 
section of this Brief. 

(2) United States Supreme Court Cases 

The Harrisburg, 119 U. S. 199, 7 Sup. Ct. 140, 30 L. ed. 
35S (1886) quoted by this Court in the Morrison and Moran 
cases, supra, is the leading Supreme Court case holding 
that where a period of limitation is contained in a statute 
creating a new right, the period is part of the right. That 
decision has been cited and relied upon many times and 
remains the law in that Court. That case involved a suit 
in rent brought February 25, 1882 for wrongful death on 
May 16,1877 on a ship. Since the death occurred in Massa¬ 
chusetts and the ship was registered in Pennsylvania the 
Death Acts of both states were referred to on the time 
within which suit must be brought. The Court said in part 
at page 214: 

“. . . The statutes create a new legal liability, with 
the right to a suit for its enforcement, provided the 
suit is brought within twelve months, and not other¬ 
wise. The time within which the suit must be brought 
operates as a limitation of the liability itself as created, 
and not of the remedy alone. It is a condition attached 
to the right to sue at all. . . . The liability and the 
remedy are created by the same statutes, and the limi¬ 
tations of the remedy are, therefore, to be treated as 
limitations of the right.” 

Other Supreme Court cases state the same rule of law 
and apply it to other types of actions. In Engel v. Daven¬ 
port, 271 U. S. 33, 46 Sup. Ct. 410, 70 L. ed. 813 (1926), an 
action was brought in a California Court to recover on a 
death claim arising under the Merchant Marine Act. The 
California Supreme Court held the claim barred by the one 
year general statute of limitations of that state. In revers¬ 
ing that decision the Court said in part: 
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. . This brings us to the question whether a suit 
brought in a state court to enforce the right of action 
granted by the Merchant Marine Act may be com¬ 
menced within two years after the cause of action 
accrues, or whether a state statute fixing a shorter 
period of limitation will apply. Section 6 of the Em¬ 
ployer’s Liability Act provides that ‘no action shall 
be maintained under this Act unless commenced within 
two years from the day the cause of action accrued’. 
This provision is one of substantive right, setting a 
limit to the existence of the obligation which the Act 
creates. Atlantic Coast Line v. Burnette, 239 U. S. 199, 
201. And it necessarily implies that the action may be 
maintained, as a substantive right, if commenced within 
the two years. 

“We conclude that the provision of § 6 of the Em¬ 
ployer’s Liability Act relating to the time of commenc¬ 
ing the action, is a material provision of the statutes 
‘modifying or extending the common law right or rem¬ 
edy in cases of personal injuries to railway employees’ 
which was adopted by and incorporated in the Merchant 
Marine Act. And, as a provision affecting the substan¬ 
tive right created by Congress in the exercise of its 
paramount authority in reference to the maritime law, 
it must control in an action brought in a state court 
under the Merchant Marine Act, regardless of any 
statute of limitations of the State.” 

See also Davis v. Mills, 194 U. S. 451, 24 Sup. Ct. 692, 
48 L. ed. 1067 (1904). 

(3) United States Circuit Courts of Appeal Cases 

The District of Columbia cases are set forth under Sub¬ 
section (A), supra, pages 9-12. At least five other United 
-States Circuit Courts of Appeal have passed directly upon 
the legal problem presented by the instant appeal. These 
Courts are unanimously of the opinion that where a period 
for enforcement is provided in a statute creating a legal 
right unknown to the common law, such period is a part of 
the right and will govern wherever the right is enforced- 
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The leading case in United States Circuit Courts of 
Appeal on death claims is Theroux v. Northern Pacific R. 
Co.y 64 Fed. 84 (C. C. A. 8th 1894). There a suit for wrong¬ 
ful death of a locomotive engineer, occurring in Montana 
on October 20, 1890, was brought in Minnesota more than 
2 years after that date. The Minnesota Wrongful Death 
Act limited wrongful death claims to 2 years after death, 
the Montana Act to 3 years. The Court in holding that 
the Montana Act governed, said in part: 

“ ... It must be accepted, therefore, as the estab¬ 
lished doctrine, that where a statute confers a new 
right, which by the terms of the act is enforceable by 
suit only within a given period, the period allowed for 
its enforcement is a constituent part of the liability 
intended to be created, and of the right intended to be 
conferred. The period prescribed for bringing suit in 
such cases is not like an ordinary statute of limitations, 
' which merely affects the remedy. It follows, of course, 
that, if the courts of another state refuse to permit the 
cause of action to be sued upon during a part of the 
period limited by the foreign law, to that extent they 
refuse to give effect to the foreign law, and by so doing 
impair the right intended to be created. ... To refuse 
to entertain such a suit within three years would be 
to subtract from the liability, and to impair the right 
intended to be conferred by the laws of Montana; for 
the period allowed in which to enforce the liability, as 
* we have before shown, is a substantial part of the 
liability imposed and of the right intended to be cre¬ 
ated. Moreover, it cannot be said that, by entertain¬ 
ing the suit after the lapse of two years, the laws of 
Minnesota would be set at naught, or any well-defined 
public policy of that state violated; for, in contempla- 
1 tion of law, the two-year limitation prescribed by the 
statute of that state (chapter 77 § 2, supra) was only 
intended to apply, and can only apply, to causes of ac¬ 
tion which originate in that state, and not to causes of 
action that originate elsewhere.” 

In Brunswick Terminal Co. v. National Bank of Balti¬ 
more , 99 Fed. 635 (C. C. A. 4th 1900) Cert. Ben. 178 U. S. 
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611, 20 Sup. Ct. 1029, 44 L. ed. 1215 (1900) aff’d. 192 U. S. 
386, 24 Sup. Ct. 314, 48 L. ed. 991 (1904), an action was 
brought in Maryland to enforce liability of a stockholder 
in a Georgia corporation and the question was whether the 
action was barred by the Maryland three-year statute 
applicable to all debts or did the Georgia statute on stock¬ 
holders’ liabilities fixing a twenty-year period govern. 

The Court in holding that the Georgia statute governs 
said in part: 

“... It is a general rule, too well settled to admit of 
serious controversy at this late day, that the remedies, 
as distinguished from the rights of the parties, are 
\ determined by the law of the forum, and that the stat¬ 
es utes of limitations are part of the remedy, and not of 
\the laws affecting rights. . . . There are, however, 
exceptions to this rule; one being where a statutory 
liability is sought to be enforced, and the statute pre¬ 
scribes the period of limitation. In this case the gen¬ 
eral rule, adopting the statutes of limitations of the 
forum, is departed from, and the limitation prescribed 
by the act fixing the liability is applicable. 

• •••••••• 

‘‘The rule recognizing the statute of limitations of 
the state passing the act under which the liability 
sought to be enforced arises, in cases of statutory lia¬ 
bility, where there is a period of limitation prescribed, 
has been frequently followed by the Federal and state 
courts.... The reason upon which this line of decisions 
is based is that in the enforcement of a liability not 
existing at common law, and arising by virtue of a 
statute, the right, as well as the mere remedy, is in¬ 
volved, and that to the statute in question alone, as con¬ 
strued by the courts of the state of its passage, can 
resort be had, either in the matter of the ascertainment 
of rights arising thereunder, or remedies provided 
thereby. The statute itself prescribes just what right 
it gives, and it can likewise provide the remedy for its 
enforcement, and the time within which it shall be oper¬ 
ative.’’ 

This case was cited and relied upon by this Court in 
the Moran case, supra. 
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In Wilson v. MassengUl, 124 F. 2d 666 (C. C. A. 6th 
1942), Cert. Den. 316 U. S. 686, 62 Sup. Ct. 1274, 86 L. ed. 
1758 (1942), a suit for wrongful death caused by “Elixir 
Sulfanilamide’’ poison and occurring on October 4, 1937, 
in South Carolina was brought in Tennessee on March 8, 
1940. The South Carolina death statute provided six years 
in which to serve. The Tennessee survival statute provided 
one year. The Court, in holding the South Carolina Act 
governs, said in part: 

“. . . In a case decided today, Nick Maki v. George 
R. Cooke Company, 6 Cir. 124 F. (2d) 663, this court 
approved, applied and extended the doctrine of The- 
roux v. Northern Pac. R. Co., 8 Cir., 64 F. 84, that 
where, by statute, a state creates a cause of action for 
death by wrongful act and prescribes in the same stat¬ 
ute a limitation period for action, such limitation will 
be applied in the forum of a sister state, even though 
the period of limitation for like actions in the latter 
state is shorter. We apply that principle here.” 

The Third Circuit in Pope v. McCrady Rodgers Co., 164 
F. 2d 591 (C. C. A. 3rd 1947) applied the principles enun¬ 
ciated by the Morrison, Moran, Theroux, Brunswick Ter¬ 
minal and Wilson cases in holding a right created under 
the Jones Act barred by a time limitation provided therein 
for its enforcement. The Court said in part: 

“But when the entire foundation of one’s claim is 
an enactment by a legislative body which, itself, con¬ 
tains a limitations provision, it cannot be thought that 
the legislature would have chosen to give people dif¬ 
ferent rights under its legislation depending upon the 
court in which they seek enforcement.” 

In Munos v. Southern Pacific Co., 51 Fed. 188 (C. C. A. 
5th 1892) an action was brought in Texas, March 1891, for 
death occurring in New Mexico, in February 1888. Because 
of subsequent repealing acts, there was a question as to 
whether the New Mexico statute contained, on the one hand, 
a one-year limitation, or on the other hand, no limitation at 
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all. The Court held that if it did contain the one-year 
limitation the demurrer was properly sustained; and if 
there was no limitation at all in the New Mexico statute 
the demurrer was still properly sustained because the 
Texas one-year limitation would then apply. The Court 
said in part: 

“. . . ‘Where torts are committed in foreign coun¬ 
tries, or beyond the territorial jurisdiction of the sov¬ 
ereignty in which the action is brought, the lex fori 
governs, no matter whether the right of action depends 
upon the common law or a local statute, unless the 
statute which creates or confers the right, limits the 
duration of such right to a prescribed time... 9 99 

The case of Hutchings v. Lamson, 96 Fed. 720 (C. C. A. 
7th 1899) Cert Den . 189 U. S. 514, 23 Sup. Ct. 853, 47 L. ed. 
924 (1903) is often cited both in support of the rule enun¬ 
ciated in the above cases and in some state cases, referred 
to hereinafter, as standing for a contrary holding. A care¬ 
ful examination of that case reveals that it is evidently con¬ 
cerned with general statutes of limitations rather than a 
special period of limitation annexed to a right created by 
statute. 

In Partee v. St. Louis & S. F. R. Co., 204 Fed. 970 (C. C. 
A. 8th 1913), the Eighth Circuit reaffirmed the principles 
set forth in the Theroux case, in holding a death claim 
statute’s time period expired at the end thereof and was 
not extended by exceptions applicable to the Oklahoma gen¬ 
eral statute of limitations. The Court said in part: 

“A statute which in itself creates a new liability, 
gives an action to enforce it unknown to the common 
law, and fixes the time within which that action may be 
commenced, is not a statute of limitations. It is a 
statute of creation, and the commencement of the ac¬ 
tion within the time it fixes is an indispensable condi¬ 
tion of the liability and of the action which it permits. 
Such a statute is an offer of an action on condition that 
it be commenced within the specified time. If the offer 
is not accepted in the only way in which it can be 
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accepted, by a commencement of the action within the 
specified time, the action and the right of action no 
longer exist, and the defendant is exempt from lia¬ 
bility/’ 

There is, therefore, a unanimous holding by the United 
States Circuit Courts of Appeal that where a period of time 
is specifically provided for the enforcement of a statutory 
right, that period of time is a part of the right and governs 
in all suits to enforce the right. 

(4) United States District Court Cases 

In Calvin v. West Coast Power Co., 44 F. Supp. 783 (D. C. 
Ore. 1942), a suit for the death of a man (electrocuted lift¬ 
ing power line) in Washington on October 12, 1937, was 
brought in Oregon more than 2 years after his death. The 
question was whether Washington’s 3 year or Oregon’s 2 
year period for the bringing of death actions should be 
applied. The Court in holding the Washington Act governs 
as the period is a part of the right, said in part: 

“However, it should be applicable even if not a con¬ 
dition to the right. The Oregon statute, which has no 
bearing upon the occurrence or the right of action, 
should not be applied because of any implication that 
it expresses the public policy of the state. . . . The 
Oregon statute has no effect upon the maintenance of 
suit in this state except that its passage shows that 
public policy is not adverse to this type of action. 

“It seems anomalous that action for the identical 
death by wrongful act can be maintained against the 
non-resident defendants in Washington and probably 
in Oregon and that at the same time an Oregon statute 
which does not specifically apply should be erected by 
this Court as a bar to the maintenance of the action 
against a resident of Oregon....” 

Coffman v. Wood, 5 F. Supp. 906 (U. S. D. C. N. D. Ill. 
E. D. 1934), involved a death in Indiana in an automobile 
accident on July 21, 1931. This action was commenced in 
Illinois on June 8,1933. By the law of Indiana, an action 


\ 
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for death by wrongful act may be commenced at any time 
within two years. In Illinois the limitation is one year. 
The Court held the Indiana statute governed. 

In Keep v. National Tube Co., 154 Fed. 121 (C. C. D. N. J. 
1907), an action in New Jersey for a death occurring in 
Minnesota from a gas cylinder explosion, the Court said 
in part: 

“The record of this case shows, however, that this 
action was commenced more than 12 months after the 
death of the plaintiff’s intestate, though within 2 years 
from that time. The defendant contends that no action 
can be maintained on the Minnesota statute in New 
Jersey after the expiration of the period of 12 months 
limited in the New Jersey statute. It is true that ac¬ 
tions are barred not by the lex loci, but by the lex fori; 
but the limitation of time within which an action may 
be instituted under the Minnesota statute, or that 
within which it may be instituted under the New Jer¬ 
sey statute, is so connected with the right of action 
itself that it does not operate as a mere limitation of 
time within which the remedy may be prosecuted. A 
general statute of limitations curtails a pre-existent 
common-law right; but the right of action for damages 
resulting from death is unknown to the common law. 
It is a new right created by statute for a limited period. 
In Minnesota that right exists for 2 years; in New 
Jersey it exists for 12 months. On who acquires such 
a right under the New Jersey statute, or under the 
Minnesota statute, may carry it with him into any jur¬ 
isdiction where a substantially similar right has been 
created. Why should the time within which such a 
right may be enforced be curtailed in a jurisdiction 
different from that in which the right was created by 
any statute other than one which, like a general statute 
of limitations, operates on the remedy only? The New 
Jersey statute does not limit the time within which an 
action may be instituted under the Minnesota statute, 
for the reason that the New Jersey statute creates no 
right of action in any case where death has resulted 
from a wrongful act done in another state.” 
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Boyd v. Clark, 8 Fed. 849 (C. C. E. D. Mich. 1881) and 
Kavanagh v. Folsom, 181 Fed. 401 (C. C. S. D. N. Y. 1910) 
state and follow the same rule of law. 

In Cauley v. S. E. Massengill Co., 35 F. Supp. 371 (U. S. 
D. C. Tenn. 1940), an action was brought in Tennessee for 
damages for a death occurring in Florida. The law of 
Florida provided for a two-year limitation period, whereas, 
the law of Tennessee provided for a one-year limitation. 
In holding that the lex fori governed as to the time within 
which the action had to be brought in Tennessee, the Court 
applied the general statute of limitations, Code Tenn. 1932 
§ 8595, which is as follows: 

“Actions for libel, for injuries to the person, false 
imprisonment, malicious prosecution, criminal conver¬ 
sation, seduction, breach of marriage promise, and 
statutory penalties, within one year after cause of 
action accrued.” 

Although the statute involved was that of South Caro¬ 
lina rather than Florida, the Sixth Circuit Court of Appeals 
reversed the Judge who decided this case in Wilson v. 
Massengill, supra , and stated the law of that Circuit to be 
the general rule herein contended for. 

These cases, with the possible exception of the Cauley 
case, now overruled in principle, are unanimous in holding 
that a period for enforcement of a right fixed by the statute 
creating the right is a part of that right and will govern in 
all courts where the right is enforced. 

(5) State Court Cases 

Pittsburgh, Cincinnati <& St. Louis Ry. Co. v. Hine, 25 
Ohio St. 629 (1874) involved a suit on Jan. 23, 1873 for 
wrongful death occurring September 24, 1870. The Ohio 
Death Act provided a 2-year period for commencement of 
actions thereunder. In holding suit barred although the 
2-year limit was eliminated by a statute adopted during the 
pending of suit, the Court held that this period related to 
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the right at the time of death rather than the remedy. The 
Court said in part: 

“. . . we regard the proviso contained in Section 2 
of the Act of 1851, above quoted, (i. e., the 2 year limit) 
as a restriction qualifying the right of action itself, 
and not merely a time limitation upon the remedy.” 

Negaubauer v. Great Northern Ry. Co., 92 Minn. 184, 99 
N. W. 620 (1904) involved a suit for death in Montana on 
January 13, 1899, brought in Minnesota more than 2 years 
afterward. The Court states in part: 

“. . . The question then to be decided is whether the 
Montana limitation of three years, or the Minnesota 
limitation of two years .. . applies to this action. The 
cause of action alleged in the complaint did not exist at 
common law. ... If, then, the plaintiff has or ever had 
a cause of action for the death of his child by the 
alleged wrongful act or neglect of the defendant, it is 
solely by virtue of the statute of Montana, which re¬ 
quires the action to be brought within three years. 
Now, it is well settled that where by statute a right of 
action is given which did not exist at common law, and 
the statute giving the right also fixes the time within 
which the right may he enforced, the time so fixed 
becomes a limitation or condition upon the right, and 
will control, no matter in what forum the action is 
brought.” 

In Lang v. J. C. Nichols Inv. Co., 227 Mo. App. 1123, 
59 S. W. 2d 63 (1933), a suit for a death in automobile 
collision in Kansas on August 7, 1928, was instituted in 
Missouri on October 4, 1929- The Kansas Act provided 
that suit ‘‘must be commenced within two years” and the 
Court observes: “The limitation as to time is, it will be 
noted, a part or condition of the cause of action created”. 
The Missouri Death Act gave only one year. The Court 
in holding the Kansas Act governs said in part: 

“It must be borne in mind that the cause of action 
herein sought to be enforced has no basis or support 
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whatever in said Missouri Death Statute ... the cause 
of action is given by the Kansas Statute.... Now, our 
statute of one-year limitation ... is a part of the same 
Article 1 of Chapter 27 in which our death statute is 
found, and by its very terms applies only to said death 
statute. . . . So, that, as to the cause of action herein, 
under the circumstances of this case, the governing 
limitation is that of the two years provided in the Kan¬ 
sas Death Statute sought to be enforced....” 

In Louisville & N. R. R. v. Burkhart , 154 Ky. 92, 157 
S. W. 18 (1913), an action was brought in Kentucky for 
wrongful death occurring in Indiana. There was no spe¬ 
cific provision in the Indiana Death Act fixing the period 
within which suit must be commenced and the Court applied 
the Kentucky general statute of limitations rather than 
that of Indiana but in doing so said: 

“If the statute of Indiana, which gives the right of ac¬ 
tion attempted to be asserted by appellee, had pre¬ 
scribed the time within which the action to enforce the 
right must be brought, quite a different question from 
the one we have would have been presented, for in that 
case the limitation as to time would have to be treated 
as a part of the right and be governed by the same law 
that creates the right. But the Indiana statute in ques¬ 
tion does not prescribe the period of limitation; it is 
instead found in another and general statute of that 
state; therefore it has no force outside of that state, 
and such limitation cannot be applied in Kentucky.” 

In Hosman v. Southern Pacific Company, 28 Cal. App. 
2d 621, 83 Pac. 2d 88 (1938) Cert. Den. 306 U. S. 656, 
59 Sup. Ct. 645, 83 L. ed. 1054 (1939) an action (for per¬ 
sonal injuries) based on the Federal Employers’ Liability 
Act, was brought in California. The Federal Act contained 
a two-year limitation, while the state general statute of 
limitations for actions based on personal injury was one 
year. The action was commenced more than one year after 
the injuries were received. The Court held that the Fed¬ 
eral act’s limitation controlled and relied upon the decision 
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of the Supreme Court of the United States in Engel v. 
Davenport, supra, that the period within which such an ac¬ 
tion may be commenced is a substantive right. 

In Mullins v. Alabama Great Southern R. Co., 239 Ala. 
608,195 So. 866, (1940), an action was brought in Alabama 
to recover damages for a death occurring in Georgia. The 
Court stated in part: 

“. . . the limitation of two years fixed by our (death) 
Statute being expressly confined to actions brought 
under Sections 5695 and 5696, we must perforce resort 
to our general limitation law to determine when such 
an action as is here presented is barred.” 

In Rosemweig v. Heller, 302 Pa. 279,153 Atl. 346 (1931), 
the Court held that the Pennsylvania Death Act’s one-year 
limitation barred an action on a death occurring in New 
Jersey where the New Jersey Death Act fixed a 2 year 
period. This Court said of the one-year period: 

“The very language of the Act marks it as a statute of 
limitation, not as one conditioning the right of action.” 

Earlier the Court had said: 

“Appellee’s attorneys take the position that the,. 
Pennsylvania Act is not a general statute of limitation; 
that when a cause of action is created by a statute 
which limits the time within which an action may be 
commenced, such limitation, whether accompanied by 
express words of condition or not, is regarded as a 
limitation or condition of the cause of action itself. 

While certain cases from other jurisdictions appar¬ 
ently so hold, we think our own decisions heretofore 
cited foreclose the question against appellee’s conten¬ 
tion.” 

This holding is directly contrary to the great weight of 
authority as the majority rule is that a period of time fixed 
in a statute creating a right is not a statute of limitations. 

In 132 A. L. R. 292 at 295 it is said: 
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“It is held in most jurisdictions that since a wrong¬ 
ful death statute or a survival statute allowing dam¬ 
ages for death creates a right of action which did not 
exist at common law or permits an action which abated 
at common law to survive, a provision therein limiting 
the time within which the action may be brought is 
technically not a statute of limitations, but is a condi¬ 
tion of the right to maintain the action, which must be 
strictly complied with (for a list of the cases support¬ 
ing this view, see 67 A. L. R. 1070); and that such a 
limitation is independent of the general statute of limi¬ 
tations.’ ’ (Italics supplied.) 

The Supreme Court of Nebraska has interpreted that 
state’s Death Act in accord with this general rule, Gergo 
v. Mardis, 103 Neb. 164, 170 N. W. 841 (1919) together with 
other statutes creating a right of action which did not 
exist at common law. Ray v. Sanitary Garbage Co., 134 
Neb. 178, 278 N. W. 139 (1938); City of South Omaha v. 
McGavock, 72 Neb. 382,100 N. W. 805 (1904). 

In Tiffany, Death by Wrongful Act (1913) Sec. 121, it 
is stated: 

“These special limitations differ in some respects 
from those created by the ordinary statutes of limita- 
! tion. Inasmuch as the act which creates the limitation 
1 also creates the action to which it applies, the limita¬ 
tion is not merely of the remedy, but is of the right of 
action itself.” 

In accord see.: 16 Am. Jr. 110 § 164; 8 Am. & Eng. Enc. 
Law (2d ed.) 875; 25 C. J. S. 1158 § 53 (B). Smith v. Eu¬ 
reka Pipe Line Co., 122 W. Va. 277, 8 S. E. 2d 890 (1940). 

Tieffenbrwn v. Flannery, 198 N. C. 397, 151 S. E. 857 
(1930) holds that the North Carolina Death Act was “... a 
legislative declaration of the policy of this state, providing 
in express and mandatory language that no action for 
wrongful death shall be asserted in the courts of this state 
a£ter the expiration of one year from the time of death”. 
So, an action based on a death in Florida was barred in the 
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Courts of North Carolina when brought more than one year 
after the death occurred. Since the District of Columbia 
Death Act specifically applies its one-year period to “such” 
actions as arise from death “by an injury done or happen¬ 
ing within the limits of the District of Columbia” such a 
public policy as was found to exist in North Carolina with 
respect to extra-territorial deaths cannot be read into the 
specific intent of the Congress in enacting the District Acts. 

In White v. Govatos, 40 Del. 349, 10 A. 2d 524 (1939), 
the Superior Court of Delaware held that the Delaware 
statute prohibiting all actions on the case after three years 
from the date the right sued on accrued barred an action on 
the case based on a statutory liability of stockholders cre¬ 
ated by a New York Act which Act gave six years for en¬ 
forcement of the liability thus created. This decision is 
based on a peculiar Delaware statute and aside from this 
statute, it would be contra to Moran v. Harrison, supra, 
wherein this Court has reached an opposite result. The 
Govatos case applies a general statute of limitation rather 
than a limitation contained in an act similar to that of New 
York which was the basis of the action. The general 
statute of limitations of the District of Columbia (16 D. C. 
Code, § 201) is three years—longer than the period fixed in 
the Nebraska statute which is the basis for the instant case. 

Other cases stating that a period fixed in a Death Act is 
a part of the right therein created are Hartray v. Chicago 
Rys. Co., 210 Ill. App. 382 (1918) affirmed 290 HI. 85, 124 
N. E. 849 (1919); Christilly v. Warner, 87 Conn. 461. 88 
Ail. 711 (1913) overruled on another point in Dauru v. 
Ferraro, 108 Conn. 386, 143 AtL 630 (1928); Hamilton v. 
Hannibal <& St. L. Ry. Co., 39 Kan. 56, 18 Pac. 57 (1888); 
Barker v. R. R. Co., 91 Mo. 86, 14 S. W. 280 (1886); and 
Selma R. Co. v. Lacey, 49 Ga. 106 (1873). 
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n. The District Court Committed Error in Granting the 
Appellee’s Motion for Judgment on the Pleadings. 

The authorities and reasons given under Point I herein 
make it unnecessary to present further argument on this 
point. These authorities conclusively hold that the District 
Court did commit error in granting the Appellee’s motion 
for judgment on the pleadings. 

CONCLUSION. 

It is clear that the Nebraska Wrongful Death Act applies 
to this action. The complaint was filed within the two-year 
period provided in that Act. The Court below was in error 
in holding that the one-year period provided in the District 
of Columbia Wrongful Death Act applies. The judgment 
of the District Court should be reversed and the case re¬ 
manded for trial on the merits. 

Respectfully submitted, 

Charles S. Rhyne, 

Eugene J. Bradley, 

A. K. Shipe, 

Attorneys for Appellant . 

Charles S. Rhyne, 

Eugene J. Bradley, 

730 Jackson PI. N. W. 

A. K. Shipe, 

National Press Bldg. 
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1 Filed Oct 24 1946 

Jury Action 

In the District Court op the United States 
District of Columbia 
Civil No. 37412 

VIRGINIA M. LEWIS, Administratrix of the Estate of 
Bernard Melvin Lewis, deceased, 1118 Staples Street, 
N.E., Washington, D. C., Plaintiff . 

vs. 

RECONSTRUCTION FINANCE CORPORATION, 
Successor to Defense Plant Corporation, 

' 811 Vermont Avenue, N. W., Washington, D. C., 

Defendant. 

Complaint for Damages for Wrongful Death 

1. The Plaintiff, Virginia M. Lewis, administratrix of 
the goods, chattels and credits of Bernard Melvin Lewis, 
deceased, citizen of the United States and resident of the 
City of Washington, District of Columbia, brings this action 
against the Defendant, the Reconstruction Finance Cor¬ 
poration, successor to the Defense Plant Corporation, for 
the sole benefit of Virginia M. Lewis, the widow, and Albert 
E. and Lottie M. Lewis, the father and mother of the de¬ 
ceased, they being the only heirs at law and next of kin of 
the deceased. 

2. The Defendant, Reconstruction Finance Corporation, 
is a body corporate created and existing by virtue of the 
provisions of the Reconstruction Finance Corporation Act 
approved January 22, 1932 with (a) its principal office 
located in the District of Columbia (b) power to create 
other corporate bodies and agencies, and (c) to sue and be 
sued in any court of competent jurisdiction. 
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3. The Reconstruction Finance Corporation was for¬ 

mally organized and its operations begun on Febru- 
2 ary 2, 1932, and pursuant to the authority conferred 
on it by said Act on August 22, 1940 it created the 
Defense Plant Corporation. 

4. Pursuant to a joint resolution of Congress approved 
June 30, 1945, all functions, powers, duties and authority 
of the Defense Plant Corporation were transferred, to¬ 
gether with all of its documents, books of account, records, 
assets and liabilities of every kind and nature, to the Recon¬ 
struction Finance Corporation, and the Defense Plant Cor¬ 
poration thereupon dissolved as of July 1, 1945. 

5. The Reconstruction Finance Corporation assumed and 
is now subject to all liabilities of the Defense Plant Cor¬ 
poration, whether arising out of contract or otherwise, by 
virtue of the provisions of said joint resolution. 

6. Bernard Melvin Lewis, the deceased, was killed in the 
crash of an airplane in which he was properly a passenger 
and over which airplane the Defense Plant Corporation 
through its officers, employees and agents, had and exer¬ 
cised full and complete control, at the Municipal Airport 
at Omaha, Nebraska, at or about 2:46 P.M. (CWT) on or 
about the seventh day of December, 1944, said crash and 
deceased’s death being the result of negligence on the part 
of said corporation, its officers, employees and agents. 

7. As a result of said negligence on the part of said cor¬ 
poration and the resultant death of the deceased, the Plain¬ 
tiff and the persons on whose behalf this suit is brought 
have suffered great damage from loss of support and other 
damages, in that the deceased was a young man who could 
in the normal course of events expect a long, active and 
productive life, and in that he was by occupation an aviator 
whose earnings at the time of his death were high and could 
reasonably be expected to remain at a high level for the 
remainder of his normal life. 

8. Particulars pursuant to the statute of Nebraska relat¬ 
ing to an Act for wrongful death are appended hereto titled 
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“Nebraska Statutes Re Wrongful Death’* and made a part 
hereof by this reference. 

Wherefore, Plaintiff demands judgment against the Re¬ 
construction Finance Corporation in the sum of $100,000.00 
and costs. 

Charles S. Rhyne, 

Attorney for Plaintiff , 

730 Jackson Place, N. W. 
Washington, D. C. 

3 Defendant will please take notice that: 

Plaintiff hereby demands trial by jury of the issues 

involved in the foregoing asserted cause of action. 

1 Charles S. Rhyne, 

Attorney for Plaintiff. 

4 Filed Oct 24 1946 

Section 30-809 

Nebraska Statutes Re. Wrongful Death 

Rev. Statutes of Nebraska (1943) 

Action for Wrongful Death : Creation 

Whenever the death of a person shall be caused by the 
wrongful act, neglect or default, of any person, company 
or corporation, and the act, neglect or default is such as 
would, if death had not ensued, have entitled the party in¬ 
jured to maintain an action and recover damages in respect 
thereof, then, and in every such case, the person who, or 
company or corporation which would have been liable if 
death had not ensued, shall be liable to an action for dam¬ 
ages, notwithstanding the death of the person injured, and 
although the death shall have been caused under such cir¬ 
cumstances as amount in law to a felony. 
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Section 30-810 

Action for Wrongful Death : Limitation : in Whose Name 
Brought: Judgment: Disposition of Avails: Compromise 

of Claims: Procedure. 

Every such action, as described in Section 30-809, shall 
be commenced within two years after the death of such 
person. It shall be brought by and in the name of his per¬ 
sonal representative, for the exclusive benefit of the widow 
or widower and next of kin. The verdict or judgment 
should be for the amount of damages which the persons in 
whose behalf the action is brought have sustained, and the 
avails thereof shall be paid to and distributed among such 
persons in the same proportions as the personal property 
of an intestate under the inheritance laws. A personal 
representative shall not compromise or settle a claim for 
damages hereunder until the Court by which he was ap¬ 
pointed shall first have consented to and approved the 
terms thereof; and the amount so received in settlement, or 
recovered by judgment, shall be reported to and paid into 
such Court for distribution, subject to the order of such 
Court, to the persons entitled thereto; PROVIDED, such 
amount shall not be subject to any claim against the estate 
of such decedent. 


5 Filed Nov 22 1946 

Answer of Defendant, Reconstruction Finance Corporation 
Successor to Defense Plant Corporation to Complaint 
for Damages for Wrongful Death. 

First Defense 

The Complaint fails to state a claim upon which relief can 
be granted. 

Second Defense 

Defendant admits the allegations of paragraphs One, 
Two, Three, Four and Five of the Complaint. Answering 
the allegations of Paragraph Six it admits that the Plain¬ 
tiff^ decedent was killed in the crash of an airplane of the 
Defense Plant Corporation at the time and place alleged, 
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admits that the Plaintiff’s decedent was a passenger in said 
airplane but avers that he was such passenger in his regular 
line of duty as an employee of the Defense Plant Corpora¬ 
tion, and denies that his death was the result of any negli¬ 
gence on the part of the Officers, employees or agents of the 
said Defense Plant Corporation. Answering the allegations 
of Paragraph Seven of the Complaint it denies that the 
death of the plaintiff’s decedent was the result of any negli¬ 
gence on the part of the Defense Plant Corporation, and as 
to the remaining allegations of said Paragraph Seven says 
that it has no knowledge or information sufficient to form a 
belief. 

Third Defense 

If the death of the Plaintiff’s decedent was caused 
6 by the negligence of an agent of the Defense Plant 
Corporation said agent was a fellow employee of the 
said decedent. 

Fourth Defense 

Plaintiff’s decedent was an experienced airplane pilot 
employed by the Defense Plant Corporation, and he as¬ 
sumed the risk attendant upon the flight in the plane that 
crashed at the Municipal Airport, at Omaha, Nebraska, on 
the 7th day of December 1944. 

Fifth Defense 

Plaintiff is not entitled to maintain this action because 
he was an employee of the Defense Plant Corporation, and 
the Federal Compensation Law provides the exclusive 
remedy for the dependents of the decedent. 

Sixth Defense 

The plaintiff is not entitled to maintain this action be¬ 
cause she applied for and was awarded compensation under 
the Federal Compensation Law, and thus made her election. 

S even th Defense 

The defendant is an arm of the United States Govern¬ 
ment and is not subject to the provisions of the Statutes of 
the State of Nebraska. 
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Eighth Defense 

The cause of action did not accrue within one year from 
the date when suit was filed. 

Henry I. Quinn, 

Attorney for Defendant, 

637 Woodward Bldg., 
Washington, D. C. 


8 Filed May 211948 

Order 

Upon consideration of the motion to amend the answer, 
it is this 20 day of May, A.D., 1948, 

ORDERED, that the same be and is hereby granted. 

A. M. Clarencebout, 

Justice. 

I Consent: 

Charles S. Rhyne, 

Attorney for Plaintiff, 

730 Jackson Place, N.W. 


9 Filed May 25 1948 

Additional Defense 

Further answering the complaint this defendant states 
that the accident of which the plaintiff complains was con¬ 
tributed to by the negligence of the plaintiff’s intestate. 

Richard W. Galiheb 
Woodward Building. 

Arthur Harvith 
RFC Building, 

Vermont Ave. & H St. N.W. 
Attorneys for Defendant 
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10 Filed May 28 1048 

Order 

Upon consideration of the plaintiff’s motion to strike the 
eighth defense, and upon consideration of the defendant’s 
motion for judgment on the pleadings, it is by the court 
this 28th day of May, A.D., 1948, 

ORDERED that plaintiff’s motion to strike be and is 
hereby overruled, and it is further 

ORDERED, that the defendant’s motion for judgment 
on the pleadings be and is hereby granted, and judgment is 
granted in favor of the defendant. 

Jennings Bailey 
Justice 


11 Filed Jun 29 1948 

Opinion 

On June 21,1948 I filed a memorandum in which I stated: 

“* * if plaintiff will draft a reply to the plea of the 
statute of limitations, complying with the general 
principle that allegations of fraud must be clear and 
definite, I will consider further the motion for leave 
to file such a plea.” 

Plaintiff, however, has filed a reply without leave of court 
and without being granted leave to amend. The reply filed 
will, therefore, be stricken from the files. 

In addition to the fact that the reply was filed without 
leave of court it does not comply with the Rules of Civil 
Procedure, which require that the pleading must contain 
a short and plain statement of the plaintiff’s claim. It is 
true that it is necessary that allegations of fraud must be 
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clear and definite and the mere incorporation in it by refer¬ 
ence, a long affidavit which contains many matters of evi¬ 
dence and other matters wholly irrelevant to this case is not 
a compliance with the Rules. 

Jennings Bailey 
Justice 


12 Filed Jnn 21 1948 

Opinion 

As to the motion to reinstate civil action No. 30031, I 
know of no authority that by which such a “motion” can 
be filed more than a year after entry of the judgment. 

I am still of the opinion that my action in holding that, on 
the facts of the pleadings, this suit was barred by the 
statute of limitations of the forum was correct, but if plain¬ 
tiff will draft a reply to the plea of the statute of limita¬ 
tions, complying with the general principle that allegations 
of fraud must be clear and definite, I will consider further 
the motion for leave to file such a plea. 

Jennings Bailey 
Justice 

• ••••••••• 

17 Filed Jul 29 1948 

Stipulation 

It is hereby stipulated by and between the attorneys for 
the plaintiff and the attorneys for the defendant that the 
defendant made a motion for judgment on the pleadings on 
the basis of its eighth defense of the Statute of Limitations, 
which, after argument on both sides, was granted by the 
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court and an appropriate order granting the judgment in 
favor of the defendant was entered by the court. 

Charles S. Rhyne 
Eugene J. Bradley 
A. K. Ships 

Attorneys for the Plaintiff 
730 Jackson Place, N.W. 

Richard W. Galiher 
Woodward Building 

Arthur Harvith 

Reconstruction Finance 
Building, 

Attorneys for Defendant 
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granted appellant’s motion for judgment on the pleadings. 
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SUMMARY OF ARGUMENT 

The District Court properly held that the one year limi¬ 
tation contained in the District of Columbia wrongful death 
statute applied to this case, which arose as a result of a 
fatal airplane accident in Nebraska, 

ARGUMENT 

Concededly, there are two views concerning this conflict 
of laws question with many cases decided each way. How¬ 
ever the better reasoned cases follow the view that the limi¬ 
tation expressed in the death statute of the forum governs. 

The first of the two arguments in appellant’s brief 
(Point I-A) is that the District and Nebraska death acts 
are, by their language, limited to actions for death from 
injuries occurring in their respective jurisdictions, so that 
the District act would not apply in this case, and since the 
time limitation contained in the District act relates only to 
actions brought under such act, said time limitation would 
also not apply in this case. 

Because the act creating the right of action does not 
apply, however, it does not follow that the time limitation 
in such act also does not apply. In support of this reason¬ 
ing it may be pointed out that, contrary to the state¬ 
ments made in appellant’s brief, there is no language in 
the Nebraska act which limits it to actions for death from 
injuries occurring in Nebraska. Presumably then, the 
Nebraska act applies to deaths from injuries occurring in 
any jurisdiction, so that the Nebraska act would create a 
right of action for a death from an injury occurring in the 
District. Thus, under appellant’s reasoning that the act 
creating the action establishes the time limitation, a plain¬ 
tiff bringing an action in Nebraska for death from an 
injury occurring in the District would have a right of 
action under two statutes—the Nebraska Statute and the 
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District Statute. If the plaintiff elected to sue under the 
Nebraska Statute, a two year limitation would apply, 
although only a one year limitation would apply if the 
suit were brought in the District or in Nebraska under the 
District Statute. 

Such an incongruous result, however, is prevented by 
the rule of conflicts of laws that the law of the place of 
the wrong governs the right of action for death. Thus, 
in our hypothetical case of an action brought in Nebraska 
for death from injury occurring in the District, the right 
of action is created only by the District act and not by the 
Nebraska act, regardless of whether or not those acts are 
limited to deaths from injuries occurring in their respec¬ 
tive jurisdictions. It is of no significance whether or not 
the District statute states that it is limited to creation of 
an action for death from an injury occurring in the Dis¬ 
trict. The law of the place of wrong creates the right of 
action whether the death statute says so or not, but whether 
the time limitation of the law of the place of wrong 
applies to an action brought in another state is another 
question. In other words, it is undisputed that the law 
of the place of wrong creates the right of action, but 
whether the time limitation of the law of the place of 
wrong or the time limitation of the law of the forum should 
apply is an entirely separate and different matter. 

Appellant erroneously contends that the District of Co¬ 
lumbia death statute is limited to death from injury occur¬ 
ring in the District. If this were true there would be no 
removal of the rule founded on the maxim, Actio personalis 
moritur cum persona, and damages for wrongful death in 
Nebraska could not be recovered here. The Supreme Court 
of the United States in rejecting the view taken by the 
U. S. Court of Appeals for the District of Columbia that 
the local death statute applied only to death within the 
limits of the District, in the case of Stewart v. B. <& 0. R. R. 
Co., 168 U. S. 445,42 L. ed. 537, stated: 
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“The purpose of the several statutes passed in the 
states, in more or less conformity to what is known 
as Lord Campbell’s act, is to provide the means for 
recovering the damages caused by that which is essen¬ 
tially and in its nature a tort. Such statutes are not 
penal, but remedial for the benefit of the persons in¬ 
jured by the death. An action to recover damages for 
a tort is not local but transitory, and can as a general 
rule be maintained wherever the wrongdoer can be 
found. Dennick v. Central Railroad Company, 103 
U. S. 11 (26:439). It may well be that where a purely 
statutory right is created the special remedy provided 
by the statute foT the enforcement of that right must 
be pursued, but where the statute simply takes away 
a common-law obstacle to a recovery for an admitted 
tort it would seem not unreasonable to hold that an 
action for that tort can be maintained in any state in 
which that common-law obstacle has been removed.” 

And see Moore v . Pywell, 29 App. D. C. 312. Appellant 
seems to overlook the fact that without our D. C. wrongful 
death statute it would make no difference what the law is 
in Nebraska and a death action could not be maintained 
here. Appellant further contends that Congress in writing 
the Code of 1901 adopted the judicial interpretation of the 
case of Weaver v. Baltimore and Ohio Railroad, 21 D. C. 
499 (affirmed on other grounds 3 App. D. C. 436). An 
examination of this case discloses on page 448 of the 
appellate report that the court specifically left the ques¬ 
tion of the statute of limitations open to future discussion 
and determination, thus eliminating the possibility of adop¬ 
tion by Congress of the judicial interpretation alleged by 
the appellant to have been contained in this case. 

In Point I-B of appellant’s brief a number of cases are 
cited in support of the contention that the time limitation 
of the law of the place of wrong should apply to an action 
brought in another state. It must be admitted that many 
cases so hold. However, a number of the cases cited in 
appellant’s brief may be distinguished from the facts of 
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our case in that the time limitation in the law of the place 
of wrong was less than the time limitation in the law of 
the forum. Therefore, the precise ruling of these cases 
is confined to the proposition that the time limitation of 
the law of the place of wrong is a limitation upon the right 
of action. However, such cases do not hold that this 
limitation is the only limitation and that a further restrict¬ 
ing limitation of the law of the forum would not also be 
applicable. 

Thus, where the time limit of the law of the place of 
wrong is two years, such cases hold that an action under 
such statute cannot be brought after two years in any 
state even though the time limitation in the law of the 
forum is three years. But where the time limit of the 
law of the forum is one year, that limitation is also 
applicable under the rule of law that if an action is barred 
by the statute of limitations of the forum, no action can 
be maintained though the action is not barred in the 
state where the cause of action arose. Restatement, Con¬ 
flict of Laws, Sec. 603 and Sec. 397 Comment b, which 
states as follows: 

“397-(b) Statute of limitations at forum. The 
limit of time in the death statute of the forum may 
be interpreted as a statute of limitations for all 
actions for death irrespective of the place of wrong, 
as well as a statute limiting the existence of rights 
created by the statute (see S605); and in that case 
the suit must be brought within the time limited in 
that statute, as well as within the time limited in the 
statute of the place of injury.” 

There is no sound reason for the exception to this rule, 
urged by the appellant, that where the right of action is 
created by statute and did not exist at common law, the 
statutory limitation upon that action governs over the law 
of the forum. Such an action imposes upon litigants and 
upon the court of the forum the difficult task of deter¬ 
mining whether the statute of the place of wrong creates 




6 


a new right of action which did not exist under the law of 
the place of wrong and whether the time limitation in 
snch statute is so inherent in the right as to be a part 
of that right. 

Appellant has referred to four District of Columbia 
cases, one of which has previously been discussed. None 
of the other cases appear to be analagous to the situation 
here. The case of Moran v. Harrison, 67 App. D. C. 237, 
91 F. (2d) 310 involving a stockholder’s liability, pointed 
out that the main reason for holding that the law of the 
state of incorporation limited the liability was because it 
was fundamental that the liability of a stockholder was 
determined by the charter of incorporation and the laws 
of the state in which the incorporation is had. The other 
two cases involved accidents within the District of Co¬ 
lumbia and special acts of Congress applying to the Dis¬ 
trict of Columbia. 

Next follows in appellant’s brief a discussion of Federal 
court cases which appellee will touch upon. 

The Harrisburg, 119 U. S. 911, 7 Sup. Ct. 140, involved 
an action in admiralty, instituted in Pennsylvania, as a 
result of a death in Massachusetts. Both states had one 
year statutes of limitations which had expired and the 
court refused to permit recovery under the general mari¬ 
time law. Appellant’s quotation neither gives a proper 
picture of the case nor of the full quotation. In the Engel 
v. Davenport case, 271 U. S. 33, 46 Sup. Ct. 410, the court 
based its conclusions upon the paramount authority of 
Congress over maritime matters which must control in 
an action brought in a state court regardless of the statute 
of limitations of the state. Davis v. Mills, 194 U. S. 451, 
24 Sup. Ct. 692, 48 L. ed. 1067 does not seem to apply 
here. 

It may be suggested in reply to the argument advanced 
in the case of Theroux v. Northern Pacific R. Co., 64 Fed. 
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84, cited by appellant, that the refusal to entertain a cause 
of action, conceding that it was still an existing one under 
the statute by which it was created, would no more sub¬ 
tract from the liability imposed or impair the right in¬ 
tended to be conferred, by the statute of the other state, 
than the application of the limitation prescribed by the 
law of the forum impairs the right conferred by the com¬ 
mon law, or intended to be imposed or conferred by a stat¬ 
ute of another state not prescribing any period of limita¬ 
tion at all. In which case it is conceded that the limitation 
prescribed by the lex fori applies. In either case, a valid 
cause of action exists, the common-law cause of action 
being at least equal in dignity to that created by statute; 
and in neither case would the application of the lex fori 
amount to more than a mere refusal to entertain an action 
thereon. 

The cases holding directly that the period of limitation 
of the action contained in a statute of a state creating lia¬ 
bility prevails over the shorter period of limitation of the 
forum trace their authority to the case of Theroux, supra, 
and in view of the reasoning of the court in that case and 
the irrelevancy of the authorities cited, it is not surprising 
to find that the text-writers and annotators are disposed 
to controvert or to doubt the correctness of the conclusions 
reached. 

In Brunswick Terminal Co. v. National Bank, 40 C. C. A. 
22, 99 Fed. 635, it was assumed by the court that the prin¬ 
ciple giving effect to the limitation of the lex loci, where 
it was shorter than that of the forum, applied conversely, 
so as to permit the maintenance of an action on a stock¬ 
holder’s liability under a statute of another state, where 
the limitation period fixed by the statute had not expired, 
although the time fixed by the law of the forum in which 
to bring such actions had expired. The distinction under 
consideration, however, was apparently not made, and the 
question discussed was merely whether the rule laid down 
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therein was applicable where the limitation was not incor¬ 
porated in the same statute which created the right, but in 
a separate special statute of limitations directed to the 
right of action in question. 

The court here is merely called upon to apply the gen¬ 
eral rule that it will not entertain an action which is barred 
by the statute of the forum, although an action is not 
barred by the law of the state where the cause of action 
arose. Such an application of the rule does not impair or 
affect the cause of action itself, but merely withholds the 
remedy in the particular jurisdiction, leaving the parties 
free, at least, apart from the possible effect of res judicata, 
to enforce the cause of action in the state of its creation, 
or in any other state where limitation has not run. 

Notwithstanding the statement of the court in the case 
of Negaubauer v. Great Northern Ry. Co., 92 Minn. 184, 
99 N. W. 620, the decision should be regarded as resting 
upon the ground that there was no limitation at the forum 
applicable to the action, or at least none that prescribed 
a shorter period than three years. 

The case of Partee v. St. Louis & S. F. R. Co., 204 Fed. 
970, cited in appellant’s brief seems to be repudiated by 
Rock Island Coal Mining Co. v. Allen, 106 Okla. 188, 22 P. 
1060, and an examination of the case of Calvin v. West 
Coast Power Co., 44 F. Supp. 783, discloses that the legis¬ 
lature had indicated an intention to permit the Washing¬ 
ton statute to be applied between non-residents of Oregon 
for acts occurring within the former state. 

In the case of Munos v. Southern Pacific Co., ol F. 188, 
dependent upon the effect of the repeal of a repealing 
statute with respect to the period of limitation of an action 
for wrongful death, the limitaion was either one year, or 
was governed, not by specific limitation of the statute cre¬ 
ating the liability, but by the general statute of limitations 
of the state. Under the law of the forum, the limitation 
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was one year. In any event, the suit had been brought too 
late. In Pittsburgh C. <& St. L. Ry. Co. v. Hine, 25 Ohio 
St. 629, no question of conflict of statutes was raised as 
only statutes of Ohio were involved. 

The Nebraska cases cited by appellant are not in point, 
since they involve interpretations of the Nebraska statute 
arising from deaths which occurred within the state. There 
is no Nebraska case cited involving a foreign statute. 

The rule of law is well established in the District of 
Columbia that a limitation on the time of suit is pro¬ 
cedural and is governed by the law of the forum. This is 
true whether or not recovery would be barred in the state 
in which the cause of action arose. 

Kaplan v. Manhattan, Life Ins. Co. of N. Y., 71 App. 

D. C. 250 

Wells v. Alropa Corp., 65 App. D. C. 281 
McElmoyle v. Cohen, 130 Peters (U. S.) 312. 

Our local decisions make no distinction or difference be¬ 
tween torts, contracts or wrongful death statutes and are 
neither limited in their scope nor do they contain excep¬ 
tions to the rule therein set forth. And this well-recog¬ 
nized principle of law is reiterated in the recent case of 
United Commercial Travelers v. Wolfe, 331 U. S. 586, 91 
L. ed. 1687. 

Perhaps the most comprehensive recent case is the one 
of White v. Govalos, 10 Atl. (2d) 524, 40 Del. 349, decided 
in 1939. In this case the Court reviews many of the cases 
cited by appellant and rejects all of them for well an¬ 
nounced reasons. In applying the law of forum the Court 
stated on page 529, as follows: 

“It is one thing to say that the time limitation con¬ 
tained in an act creating a liability and conferring a 
right of action is a condition annexed to the enforce¬ 
ment of the right, and quite another that it is so much 
of the substance of the right that it must be enforced 
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everywhere. The conclusion is not demanded except 
upon a refined and artificial logic. In refusing to give 
weight to the well recognized truth that the period of 
limitation contained in the statute creating the liabil¬ 
ity affects the remedy as well as the right, a provision 
which, intrinsically, is a time limitation, is exalted into 
one of pure substance of the right. Eights of action 
Created by statute are put in a separate class and upon 
a higher plane than those existing at the common law, 
with no substantial reason therefor. And, in the name 
of comity, the public policy which the state of the 
forum has the right to establish and to enforce is sub¬ 
ordinated to that of the state which has created the 
liability. 

On the other hand, the rule contended for by the 
defendant is the general principle that questions affect¬ 
ing the remedy are to be decided by the law of the 
forum. The application of the rule in a case of the 
kind before the Court does not, in a real sense, impair 
the right of action. The Courts of the forum recog¬ 
nize and respect the right of action; and even though 
by their own public law the liability does not exist, yet 
they will not refuse the remedy in a proper case. 
When, however, their own statute of limitation oper¬ 
ates as a bar, they do refuse the remedy for the reason 
that the principle of comity does not demand the sur¬ 
render of the public policy of the state with respect 
to the time within which suits may be brought in its 
courts. 

The applicable statute in this State declares that no 
action on the case shall be brought after three years 
from its accrual. There is no exception with respect 
to a right of action created by statute of another state; 
and the Court is without power to create such excep¬ 
tion. Lewis v. Pawnee BilPs Wild West Co., 6 Penne- 
will 316,66 A. 471,16 Ann. Cas. 903/* 

It will be observed that court pointed out that the 
Supreme Court of the United States had preferred to follow 
the case of Hutchins v. Lamson, 7 C. I. B., 96 Fed. 720, 
rather than the Theroux case, supra, cited by appellant in 
his brief, and that the case of Platt v. Wilmot, 193 U. S. 
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602, 24 S. Ct. 542, 48 L. ed. 809, gives color to the conclu¬ 
sion that the Supreme Court has not adopted the view 
that a foreign cause of action created by statute will be 
enforced in the courts of the forum where the latter’s stat¬ 
utory limitation relating to a similar cause of action has 
expired. 

There have been a number of other cases, all decided 
within recent years, supporting the lower court, and the 
appellee in its position, that the statute of limitation has 
run. In these cases the death statues are similar to ours 
and the facts are analogous. 

Some of these cases are: 

Rosenzweig v. Heller , 153 Atl. 346, 302 Pa. 279 (1931) 
Wright v. Kroydon Co ., 154 Atl. 195, a 1931 N. J. case. 
(This case in effect reverses the case of Keep v. 

National Tube Co., 154 Fed. 121, a 1907 Federal 

Court of New Jersey case.) 

Tieffenbrun v. Flannery , 198 N. C. 397, 151 S. E. 857, 
a 1930 case. 

In the above cases the appellate courts have given a 
complete answer to the contention of the appellant and 
point out in holding that the law of the forum applies, 
that certainly the Legislative Department did not intend 
to confer upon non-residents more extensive rights in the 
courts than accorded to citizens of the state where the 
action was to be brought. 

The Rosenzweig case, supra, pointed out on page 348, 
as follows: 

“It is, however, on the principle laid down, that a 
Statute of Limitation of the State of the forum con¬ 
trols the action. We think this the sound rule, sup¬ 
ported by the weight of authority, and prefer to fol¬ 
low our own decisions rather than those of other juris¬ 
dictions which may have decided otherwise. Statutes 
of Limitations should operate equally upon litigants 
seeking relief in our courts, upon those invoking 
remedies here for causes of action originating else¬ 
where, the same as upon those whose rights arise di¬ 
rectly in our commonwealth.” 
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A landmark District of Columbia decision is the case of 
Woolen v, Lorenz, 68 App. D. C. 389, 98 F. (2d) 261, 
which involved the question of survival of an action insti¬ 
tuted here against the estate of a deceased tort feasor, 
where the accident and death occurred in North Carolina 
which permitted such an action. In refusing to permit 
the action, the court stated that the law of the place where 
the cause of action arises governs tis survival, only where 
the necessary procedural machinery exists in the stale of 
the forum. 

While there is a dearth of law here, it would appear 
that the public policy of the District of Columbia favors 
the rule of law followed by the lower court. 

CONCLUSION 

This court should affirm the judgment of the lower court 
in favor of the appellee. 

Richard W. Gauher 
637 WoodwaTd Building 
Washington, D. C. 
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